Frequently Asked Questions (FAQ’s)

1. 
What are the forms in which business can be conducted by a foreign company in India?

2.
What is the Permanent Establishment (PE) and how it affects to Foreign Enterprises?

3.

When PE test will be conducted
· Questions related to Forming of Indian Company with foreign 
 equity / collaboration.
4.
Is it Possible to have whole owned subsidiary company in India by Foreign company?

5.

What is meant by Sectoral FDI Cap?

6.
Which are the situations where Indian company is formed through Joint Venture by Foreign Company?

7.

What are the Sectors prohibited for FDI?

8.
What are the Activities/ Sectors which require prior Government approval for FDI?

9.

Which are the Sector-specific policies for FDI?
10.
Which are the sectors where FDI is permitted up to 100% on the automatic route?

11.
What is mean by FDI by Automatic Route?

12.

What is mean by FDI by Government Approval Route?

13.

What is the procedure for obtaining Government Approval?
14.
What is the procedure for Approval for FDI raised by NRI & for 100% EOU?

15.
Is again permission required from RBI for proposal approved by Government?

16.
Can FDI also invited through Preference Shares?

17.
What are the FDI norms in case of EOUs/SEZs/Industrial Park/EHTP/STP?


18.

Is it possible to capitalize import payables?
· Questions related to Industrial provisions & updates

19.
What is the Industrial Licensing Policy & for whom it is required?

20.
Which are the industries that require compulsory industrial license?
21.

What is mean by Small Scale Industrial (SSI) Unit?

22.

Which are the items reserved for manufactured by SSI?
23.
Which are the industries specifically reserved for Public Sector?

24.
Is it possible to manufacture the item reserved for SSI by non-SSI?

25.
Is it possible to invest in SSI by another industrial undertaking / Company?

26.
What is the locational restriction?

27.

What is the procedure to obtain Industrial License?

28.
Is any procedure / formality prescribed for Industries Exempted from Licensing?

29.
What is the procedure for filing IEM?

30.
Is there any procedure or formality after starting of commercial production?


31.
What if, when by virtue of natural growth SSI may exceed its investment limits prescribed for small-scale units?

32.
What is the Environmental Clearance? when it is necessary ?

· Questions related to Technology Collaboration 

33.

What is the Technology Collaboration?
34.
What is the Scope of Technology Collaboration?

35.
What is mean by Technology Collaboration by Automatic Route?

36.
What is the limit prescribed for payment / remittance towards use of Trademarks and Brand Name under Automatic Route?

37.
When Government approval is needed in case of technology collaboration / use of Trade Mark & Brand Name?
38.
What is the procedure for Government Approval?

39.

What is the procedure for transfer of Shares / Debentures?
· Questions related to setting of Liaison / Project / Branch Office by Foreign Entity
40.
What is mean by Liaison office /Representative Office? What its role & limitations?

41.

What is mean by Project Office? What its role & limitations?

42.

What is mean by Branch Office? What its role & limitations?

43.
Is it possible to acquire immovable property by Non Resident?

44.
What are the modes of repatriation of Investment Capital and Profit earned in India?

45.

What are the current account transactions? what it means ?

46.
Is it possible to invest in firm or proprietary concern Non Resident?

47.
What are the conditions for NRIs / PIOs to invest in firm or proprietary concern in India?
· Questions related to tax matters

Q.48

What is the taxation system in India ?

Q.49

What are the rates of withholding tax for Non Residents?

Annexure –A – List of Items reserved for SSI

Annexure – B – List of Sectoral FDI cap

FAQ’s Related to do Business in India by Foreign Enterprise –

Q1. 
What are the forms in which business can be conducted by a foreign company in India?

Ans-
A foreign company planning to set up business operations in India has the following options: 

i. As an incorporated entity by incorporating a company under the Companies Act, 1956 through 

a. Joint Ventures; or 

b. Wholly Owned Subsidiaries 

ii. As an office of a foreign entity through 

a. Liaison Office / Representative Office 

b. Project Office 

c. Branch Office 

Such offices can undertake activities permitted under the Foreign Exchange Management (Establishment in India of Branch Office or other place of business) Regulations, 2000.
Q.2
What is the Permanent Establishment (PE) and how it affects to Foreign Enterprises  ?

Ans -
PE – A non resident or foreign company is treated as having Permanent Establishment (PE) in India under Article 5 of the Double Taxation Avoidance Agreements entered into by India with different countries if the said non-resident entity carries on business in India through a branch, sales office, etc. or  through an agent  (other than independent agent) who habitually exercises an authority to conclude contracts or regularly deliver good or merchandise or habitually secures orders on behalf of the non – resident principal.

Further If we refer above entities then test of PE will not be applicable in 1st case being separate Indian company  is running the show.

Test of PE is there in 2nd case, where running Liaison office will not generate PE.  Whereas in the case of  setting Branch office or project office you can say  that said enterprises has created PE in India.

Q.3

When PE test will Be conducted ?

Ans -
PE test is necessary for deciding withhold tax provisions as well as other provisions of Income Tax / Service Tax / VAT etc.

NOW WE CAN UNDERSTAND THE INVESTMENT IN INDIA ON CASE TO CASE BASIS –

CASE – I – 
When Investment is made by forming  Company incorporated by  Indian Companies Act,1956  by Foreign Company.

Q.4
Is it Possible to have whole owned subsidiary company in India by Foreign company ?

Ans-
Yes, it is possible but subject to Sectoral FDI Cap designed by Department of Industrial Policy & Promotion of Ministry of Commerce & Industry, India.

Q.5
What is mean by Sectoral FDI Cap ?

Ans.-
Sectoral FDI Cap is limitation prescribed by Department of Industrial Policy & Promotion for investment in Indian Equity by Foreign Company and same is prescribed Sector / activity wise.

Q.6
Which are the situations where Indian company is formed through Joint Venture by Foreign Company?

Ans-
Followings are some of such situation –

i. When 100% FDI is not available as per Sectoral FDI Cap.

ii. When it compulsory to have local/domestic partner in project as per Government regulation.

iii. When domestic risk sharing is required as per economic or other scenario.

Q.7

What are the Sectors prohibited for FDI ?

Ans-

i. 
Retail trading (except Single Brand Product retailing)

ii. 
Atomic energy

iii. 
Lottery business

iv. 
Gambling and Betting

v) Business of Chit Fund

vi) Nidhi Company

vii) Agricultural or plantation activities (cf Notification No. FEMA 94/2003-RB dated June 18, 2003).

viii) Housing and Real Estate business (except development of townships, construction of residen​tial/commercial premises, roads or bridges to the extent specified in Notification No. FEMA 136/2005-RB dated July 19, 2005 )

ix) 
Trading in Transferable Development Rights (TDRs).

Q.8
What are the  Activities/ Sectors which require prior Government approval for FDI ?

Ans-


i. 
Where provisions of Press Note 1(2005 Series) are attracted;

ii. 
where more than 24% foreign equity is proposed to be inducted for manufacture of items reserved for the Small Scale sector.

Q.9

Which are the Sector-specific policies for FDI ?

Ans-
These are the sectors where limits for the investment through FDI is indicated with the respective conditions etc, and the same are shown separately.

Q.10
Which are the sectors where FDI is permitted up to 100% on the automatic route ?

Ans-
FDI is permitted up to 100% on the automatic route in Sectors/Activities not listed or explained in question number 6, 7 & 8 subject to Sectoral rules / regulations applicable.

Q.11
What is mean by FDI by Automatic Route ?

Ans-
FDI up to 100 % is allowed under the automatic route from foreign/NRI investor without prior approval in most of the sectors including the services sector. FDI in sectors/activities under automatic route does not require any prior approval either by the Government or RBI. 

The investors are required to notify  the Regional office concerned of RBI within 30 days of receipt of inward remittances and file the required  documents with that office within 30 days of issue of shares to foreign investors.

Q.12

What is mean by FDI by Government Approval Route ?

Ans-
All activities which are not covered  under the automatic route according to answer to question number 10 above,  require prior Government approval. Areas/sectors/activities hitherto not open to FDI/NRI investment shall continue to be so unless otherwise notified by Government.

Q.13

What is the procedure for obtaining Government Approval ?

Ans-
All proposals for foreign investment requiring Government approval are considered by the Foreign Investment Promotion Board (FIPB). 

The FIPB also grants composite approvals involving foreign investment/foreign technical collaboration. 

For seeking the approval for FDI other than NRI Investments and 100% Export Oriented Units( EOUs), applications in form FC-IL should be submitted to the Department of Economic Affairs (DEA), Ministry of Finance. Plain paper applications carrying all relevant details are also accepted. 

The following information should form part of the proposals submitted to FIPB: -

(a) Whether the applicant has any existing financial/technical collaboration or trade mark agreement in India in the same field for which approval has been sought; and 

(b) If so, details thereof and the justification for  proposing the  new venture/technical collaboration (including trade marks).  

(c) Applications can also be submitted with Indian Missions abroad who will forward them to the Department of Economic Affairs for further processing. 

(d) Foreign investment proposals received in the DEA are generally placed before the Foreign Investment Promotion Board (FIPB) within 15 days of receipt. The Decision of the  Government in all cases is usually conveyed within 30 days.

1.7 The guidelines for consideration of FDI proposals by the FIPB are at Annexure-I. The sector specific guidelines for FDI and Foreign Technology Collaborations are at Annex II.

Q.14
What is the procedure for Approval for FDI raised by NRI & for 100% EOU ?

Ans-
FDI applications with NRI Investments and 100% EOU should be submitted to the Public Relation & Complaint Section(PR&C)of Secretariat of Industrial Assistance (SIA), Department of Industrial Policy & Promotion.


Q.15
Is again permission required from RBI for proposal approved by Government ?

Ans-
No, RBI has granted general permission under FEMA in respect of proposals approved by the Government. 

Indian companies getting foreign investment approval through FIPB route do not require any further clearance from RBI for the purpose of receiving inward remittance and issue of shares to the foreign investors.

The companies are, however, required to notify the  concerned Regional office of the RBI of receipt of inward remittances within 30 days of such receipt and to file the required documents with the concerned Regional offices of the RBI within 30 days of issue of shares to the foreign investors or NRIs.

Q.16
Other than New, Can existing companies also raise FDI or                    NRI investment ?

Ans-
Besides new companies, automatic route for FDI/NRI investment is also available to the existing companies proposing to induct foreign equity. 

A.
For existing companies with an expansion programme, the additional requirements include -

(i) the increase in equity level resulting from the expansion of the equity base of the existing company without the acquisition of existing shares by NRI/foreign investors,

(ii) the money to be remitted should be in foreign currency and 

(iii) proposed expansion programme should be in the sector(s) under automatic route. Otherwise, the proposal would need  Government approval through the FIPB. For this the proposal must be supported by a Board Resolution of the  existing Indian company.

B.
For existing companies without an expansion programme, the additional requirements for eligibility for automatic approval are

(i)
that they are engaged in the industries under automatic route,

(ii)
the increase in equity level must be from expansion of the equity base and

(iii)
 the foreign equity must be in foreign currency.

C.
The earlier SEBI requirement, applicable to public limited companies, that shares allotted on preferential basis shall not be transferable in any manner for a period of 5 years from the date of their allotment has now been modified to the extent that not more than 20 per cent of the entire contribution brought in by promoter cumulatively in public or preferential issue shall be locked-in.

Q.16

Can FDI also invited through Preference Shares ?

Ans-
Foreign investment through preference shares is treated as foreign direct investment. Proposals are processed either through the automatic route or FIPB as the case may be, as per the following guidelines:- 

(i) Foreign investment in preference share is considered as part of share capital and fall outside the External Commercial Borrowing (ECB) guidelines/cap. 

(ii) Preference shares to be treated as foreign direct equity for purpose of Sectoral caps on foreign equity, where such caps are prescribed, provided they carry a conversion option. Preference shares structured without such conversion option fall outside the foreign direct equity cap. 

(iii) Duration for conversion shall be as per the maximum limit prescribed under the Companies Act or what has been agreed to in the shareholders agreement whichever less is.  

(iv) The dividend rate would not exceed the limit prescribed by the Ministry of Finance.

(v) Issue of preference shares should conform to guidelines prescribed by the SEBI and RBI and other statutory requirements.

Q.17
What are the FDI norms in case of EOUs/SEZs/Industrial  Park/EHTP/STP ?

Ans-
Special Economic Zones (SEZs) –

100% FDI is permitted under automatic route for setting up of Special Economic Zone (SEZ) Units in SEZ qualifies for approval through automatic route subject to Sectoral norms. Details about the type of activities permitted are available in the Foreign Trade Policy issued by Department of Commerce. Proposals not covered under the automatic route require approval by FIPB. The procedure mentioned in Ans-13 will be applicable for seeking  requisite approval.

100% EXPORT ORIENTED UNITS (100% EOUs) -

100% FDI is permitted under automatic route for setting up 100% EOU, subject to Sectoral norms. Proposals not covered under the automatic route would be considered and approved by FIPB. The procedure mentioned in Ans-13 will be applicable for seeking requisite approval. 

INDUSTRIAL PARK -

100% FDI is permitted under automatic route for setting up of  Industrial Park. The procedure mentioned in Para Ans-11 will be applicable.

ELECTRONIC HARDWARE TECHNOLOGY PARK (EHTP) UNITS-

All proposals for FDI/NRI investment in EHTP Units are eligible  for approval under  automatic route subject to parameters listed  in Para 1.2. For proposals not covered under automatic route, the applicant should seek separate approval of the FIPB, as  per the procedure outlined in Ans-13.
SOFTWARE TECHNOLOGY PARKS (STP) UNITS -

All proposals for FDI/NRI investment in STP Units are eligible for approval under automatic route subject to parameters listed in Para 1.2. For proposals not covered under automatic route, the applicant should seek separate approval of the FIPB, as per the procedure outlined in Ans-13.
Q.18

Is it possible to capitalize import payables ?

Ans-

FDI inflows are required to be under the following mode:

i. By inward remittances through normal banking channels or 

ii. By debit to the specific account of person concerned maintained in an authorized dealer/authorized bank. 

Issue of equity to non-residents against other modes of FDI inflows or in kind is not permissible. However, Issue of equity shares against lump sum fee, royalty and External Commercial Borrowings (ECBs) in convertible foreign currency is permitted under the automatic route subject to meeting all applicable tax liabilities and sector specific guidelines.

Q.19
What is the Industrial Licensing Policy & for whom it is required ?

Ans-
Industrial Licenses are regulated under the Industries (Development & Regulation) Act, 1951. The requirements of Industrial license have been progressively reduced. At present industrial license for manufacturing is required only for the following:

i. Industries retained under compulsory licensing,

ii. Items reserved for small scale sector; and

iii. When the proposed location attracts locational restriction

Q.20
which are the industries who require compulsory industrial license?

Ans-
The following industries require compulsory industrial license:

i. Distillation and brewing of alcoholic drinks. 

ii. Cigars and cigarettes of tobacco and manufactured tobacco substitutes; 

iii. Electronic Aerospace and defense equipment: all types; 

iv. Industrial explosives including detonating fuses, safety fuses, gun powder, nitrocellulose and matches; 

v. Hazardous chemicals; 

(a)
Hydrocyanic acid and its derivatives 

(b)
Phosgene and its derivatives 

(c)
Isocyanates and di-isocyanates of hydrocarbon, not elsewhere specified (example: Methyl Isocyanate); and

vi.
Drugs and Pharmaceuticals (according to modified Drug policy issued in September, 1994 and subsequently amended in February, 1999) 

Q.21

What is mean by Small Scale Industrial (SSI) Unit ?

Ans-
An industrial undertaking is defined as a small-scale unit if the capital investment in plant and machinery does not exceed Rs 10 million.

Small-scale units can get registered with the Directorate of Industries/District Industries Centre of the State Government. 

Such units can manufacture any item, and are also free from locational restrictions.

The Government has reserved certain items for exclusive manufacture in the small scale sector. The list is subject to periodic review and items are de-reserved. List of items reserved for exclusive manufacture in small scale sector is available at www.dipp.nic.in.

Q.22

which is the items reserved for manufactured by SSI?

Ans-

The list of the same is  Given in Annexure - A
Q.23
which is the industries specifically reserved for Public Sector?

 Ans-

1.  Atomic energy. 

2.
The substances specified in the scheduled to the notification of the Government of India in the Department of Atomic Energy number S.O.212(E), dated the 15th March, 1995.

3.
Railway transport

Q.24
Is it possible to manufacture the item reserved for SSI by non-SSI ?

Ans-
Non-small scale units can manufacture items reserved for the small scale sector only after obtaining an industrial license. In such cases, the non-small scale unit is required to undertake an obligation to export 50 per cent of the production of SSI  reserved items.

Q.25
Is it possible to invest in SSI by another industrial undertaking / Company ?

Ans-
A small scale unit can not have more than 24 per cent equity in its paid up capital from any industrial undertaking, either  foreign or domestic. If the equity from another company (including foreign equity) exceeds 24 per cent, even if the investment in plant and machinery in the unit does not exceed Rs 10 million, the unit loses its small-scale status.

Q.26

What is the locational restriction ?

Ans-
Industrial undertakings are free to select the location of a  project. Industrial License is required if the proposed location is within 25 KM of the Standard Urban Area limits of 23 cities having population of 1 million as per 1991 census. List of such cities is at Annexure IX. 

Locational restriction does not apply:

i) If the unit were to be located in an area designated as an ‘’industrial area’’ before the 25th July, 1991.

ii) In the case of Electronics, Computer software and Printing and any other industry, which may be notified in future as “non polluting industry”?

Further the location of industrial units is subject to applicable local zoning and land use regulations and environmental regulations.

Q.27
 
What is the procedure to obtain Industrial License ?

Ans-
Industrial License is granted by the Government of India in the Secretariat for Industrial Assistance (SIA) on the recommendation of the Licensing Committee.

Application for industrial license is required to be submitted in the prescribed form. (Form FC-IL). This form is available in the Public Relation and Complaint

Section (PR&C) of the SIA, all outlets dealing in Government Publications, Indian Embassies, and can also be downloaded from the web site http://www.dipp.nic.in. 

Application accompanied with a crossed demand draft of Rs.2500/- (appr. US$ 55) may be submitted to the Entrepreneur Assistance Unit (EAU) of Department of Industrial Policy &

Promotion. 

Decisions are usually taken within 4-6 weeks of filing the application.

Q.28
Is any procedure / formality prescribed for Industries Exempted from Licensing ?

Ans-
Industrial undertakings exempt from industrial license are only required to file an Industrial Entrepreneur Memoranda (IEM)  in Part ‘A’, in the prescribed format, with the Secretariat of

Industrial Assistance, and obtain an acknowledgement. 

No further approval is required. 

Immediately after commencement of commercial production, the industrial undertaking is  required to file with the SIA, Part B of the IEM.

Q.29

What is the procedure for filing IEM ?

Ans-
(a)
The form for filing an IEM is available at Public Relation and Complaint Section (PR&C), all outlets dealing in Government publications, Indian Embassies, and can also be downloaded from the web site http://dipp.nic.in..

(b)
The IEM can be filed with the PR&C either in person or by post. The IEM should be submitted along with a crossed demand draft of Rs.1000/- (appr. US$ 22) for up to 10 items proposed to be manufactured For more than 10 items, an additional fee of Rs. 250 (appr. US$ 6) for up to 10 additional items needs to be paid. 

(c) 
On filing the IEM, an acknowledgement containing the SIA Registration Number, for future reference, is issued. In case IEM is sent by post, the acknowledgement is sent by post & no further approval is required. An IEM would stand cancelled if the proposal requires compulsory license.

Q.30
Is there any procedure or formality after starting of commercial production ?

Ans-
Upon commencement of commercial production, Industrial undertakings need to file information in Part ‘B’ of the IEM to PR&C Section in SIA.

 No fee is to be paid for filing Part B.

All industrial undertakings whether or not exempt from compulsory industrial licensing, are statutorily required to submit monthly production return in the prescribed proforma every month. This should reach the Industrial Statistics Unit (ISU) of the Department positively by the 10th of the following month.

Q.31
What if, when by virtue of natural growth SSI may exceed its investment limits prescribed for small-scale units ?

Ans-
Small- scale units by virtue of their natural growth may exceed the investment limits  prescribed for small-scale units. In such cases these units need to obtain a Carry-on-Business (COB) License based on the best production in the preceding three years. 

No export obligation is fixed on the capacity for which the COB license is granted. 

The application for COB license should be submitted in revised form “EE”, which can be downloaded from the web site http://www.dipp.nic.in along with a crossed demand draft of Rs.2500/- (appr. US$ 55)

However, on further expansion of its capacity beyond the capacity included in COB license, the unit would need to obtain an industrial license.

Q.32

What is the Environmental Clearance ? when it is necessary ?

Ans-
Entrepreneurs are required to obtain Statutory clearances relating to Pollution Control and Environment, as may be necessary for setting up an industrial project for 31 categories of industries in terms of Notification (SO 60(E) dated 27.1.94)  issued under The Environment (Protection) Act, 1986 from the Ministry of Environment & Forest, Government of India.

This list includes petrochemical complexes, petroleum refineries, cement, thermal power plants, bulk drugs, fertilizers, dyes, paper etc. For further details, please refer to website of Ministry of Environment & Forest at http://envfor.nic.in.

When it is not  necessary ?

If investment in the project is less than Rs. 1 billion, such Environmental clearance is not necessary, except in cases of pesticides, bulk drugs and pharmaceuticals, asbestos and asbestos products, integrated paint complexes, mining  projects, tourism projects of certain parameters, tarred roads in Himalayan areas, distilleries, dyes, foundries and electroplating industries. 

Further, any item reserved for the small-scale sector is also exempt from obtaining  environmental clearance from the Central Government.  

Powers have been delegated to the State Governments for grant of environmental clearance for certain categories of thermal power plants.  

Setting up industries in certain locations considered ecologically fragile (e.g. Aravalli Range, coastal areas, Doon valley, Dahanu, etc.) are guided by separate guidelines issued by the Ministry of Environment and Forests, Government of India. Details can be obtained at the website of Ministry of Environment and Forests (http://envfor.nic.in ).

Q.33

What is the Technology Collaboration ?

Ans-
For promoting technological capability in Indian industry, acquisition of foreign technology is encouraged through foreign technology collaboration agreements. 

Induction of know-how through such agreements is permitted either through automatic route or with prior approval from the Government.

Q.34

What is the Scope of Technology Collaboration ?

Ans-
The terms of payment under foreign technology collaboration, which are eligible for approval through the automatic route and by the Government approval route, includes technical know how fees, payment for design and drawing, payment for engineering service and royalty. 

Payments for hiring of foreign technicians, deputation of Indian technicians abroad, and testing of indigenous raw material, products, and indigenously developed technology in foreign countries are governed by separate RBI procedures and rules and are not covered by the foreign technology collaboration approval. Similarly, payments for imports of plant and machinery and raw material are also not covered by the foreign technology collaboration approval. For any of these items, entrepreneurs may contact the RBI.

Q.35
What is mean by Technology  Collaboration by  Automatic Route ?

Ans-
Government has delegated powers to Reserve Bank of India to allow payment for foreign technology collaboration by Indian companies under automatic route subject to the following limits:

(i) the lump sum payments not exceeding US$ 2 million;

(ii) 
royalty payable being limited to 5 per cent for domestic sales and 8 per cent for exports, without any restriction on  the duration of the royalty payments. The royalty limits are net of taxes and are calculated according to standard conditions.(Press Note No.19 of 1998 & Press Note No. 2 of 2003.)Terms of payment qualifying for automatic route is irrespective of the extent of foreign equity in the Indian company.

Q.36
What is the limit prescribed for payment / remittance towards use of Trademarks and Brand Name under Automatic Route ?

Ans-
Payment of royalty up to 2% for exports and 1% for domestic sales is allowed under automatic route for use of trademarks and brand name of the foreign collaborator without technology transfer. 

Royalty on brand name/trade mark shall be paid as a percentage of net sales, viz., gross sales less agents’/dealers’ commission, transport cost, including ocean freight, insurance, duties, taxes and other charges, and cost of raw materials, parts and components imported from the foreign licensor or its subsidiary/affiliated company(Press Note No.1 of 2002).

In case of technology transfer, payment of royalty includes the payment of royalty for use of trade mark and brand name of the foreign collaborator.

However, RBIs prior approval will continue to be required for remittance towards purchase of trade mark/franchise.

Q.37
When Government approval is needed in case of technology collaboration / use of Trade Mark & Brand Name ?

Ans-
For royalty payment in the following categories, Government approval (Project Approval Board (PAB)  when technical collaboration is proposed and FIPB where both financial & technical collaboration are proposed) would be necessary:

•
Proposals attracting compulsory licensing 

•
Items of manufacture reserved for the small scale sector

•
Proposals involving any existing joint venture or technology transfer/trade mark agreement in the same field in India. (The definition of ‘’same’’ field would be as per 3 digits NIC 1987 Code).

•
Proposals not meeting any or all of the parameters for automatic approval as given in  Ans-35.

Q.38

What is the procedure for Government Approval ?

Ans-
Proposals for foreign technology collaboration not covered under the automatic route are considered by the Project Approval Board (PAB) in the Department of Industrial Policy and Promotion.  

Application in such cases should be submitted in Form FC-IL to the Secretariat for Industrial Assistance (SIA). 

Proposals where both financial & technical collaboration are proposed, application is to be submitted to FIPB. 

No fee is payable. 

On consideration of the proposal by the Project Approval Board/FIPB, decisions are normally conveyed within 4 to 6 weeks of filing the application. 

Q.39

What are the procedure for transfer of Shares / Debentures ?

Ans-
In order to make the environment in India more attractive for foreign investors, Government has decided to simplify the procedure by placing the following under the General Permission route ( i.e. RBI route ) instead of existing  Government approval route (i.e. FIPB route) for speedy and streamlined investment approvals: 

a) 
Transfer of shares from resident to non-resident (including transfer of subscribers’ shares to non-residents) other than in financial services sector provided the investment is covered under automatic route, does not attract the provisions of SEBI’s (Substantial Acquisition of Shares and Takeovers)Regulations, 1997, falls within the Sectoral cap and also complies with prescribed pricing guidelines. 

b) 
Conversion of ECB/Loan into equity provided the activity of the company is covered under automatic route, his foreign equity after such conversion falls within the Sectoral cap and also complies with prescribed pricing guidelines. 

c)
Cases of increase in foreign equity participation by fresh issue of shares as well as conversion of preference shares into equity capital provided such increase within the

Sectoral cap in the relevant sectors, are within the automatic route and also complies with prescribed pricing guidelines.

General permission has been granted to non-residents/NRIs for transfer of shares and convertible debentures of an Indian company as under:-

· A person resident outside India ( Other than NRI and OCB) may transfer by way of sale or gift the shares or convertible debentures to any person resident outside India ( including NRIs); provided transferee has obtained prior permission of SIA/FIPB to acquire the shares if he has a venture or tie-up in India through investment in shares or convertible debentures or a technical collaboration or a trade mark agreement or investment in the same field in which the Indian company whose shares are being transferred, is engaged. 

· NRI or OCB may transfer by way of sale or gift the shares or convertible debentures held by him or it to another non-resident Indian; provided transferee has obtained prior permission of Central Government to acquire the shares if he has a venture or tie-up in India in the same field in which the Indian company whose shares are being transferred, is engaged. 

· The person resident outside India may transfer any security to a person resident in India by way of gift. 

· A person resident outside India may sell the shares and convertible debentures of an Indian company on a recognized Stock Exchange in India through a registered broker.

CASE-II
BY SETTING LIAISON  / PROJECT / BRANCH OFFICE BY FOREIGN ENTITY 

Q.40
What is mean by Liaison office /Representative Office ? What its role & limitations ?

Ans-
The role of the liaison office is limited to collecting information about possible market opportunities and providing information about the company and its products to prospective Indian customers. It can promote export/import from/to India and also facilitate technical/financial collaboration between parent company and companies in India. 

Liaison office can not undertake any commercial activity directly or indirectly and can not, therefore, earn any income in India. 

Approval for establishing a liaison office in India is granted by Reserve Bank of India (RBI).

Q.41

What is mean by Project Office ? What its role & limitations ?

Ans-
Foreign Companies planning to execute specific projects in India can set up temporary project/site offices in India. 

RBI has now granted general permission to foreign entities to establish Project Offices subject to specified conditions. 

Such offices can not undertake or carry on any activity other than the activity relating and incidental to execution of the project. Project Offices may remit outside India the surplus of the project on its completion, general permission for which has been granted by the RBI.
Q.42

What is mean by Branch Office ? What its role & limitations ?

Ans-
Foreign companies engaged in manufacturing and trading activities abroad are allowed to set up Branch Offices in India for the following purposes: 

(i) Export/Import of goods

(ii) Rendering professional or consultancy services

(iii) Carrying out research work, in which the parent company is engaged. 

(iv) Promoting technical or financial collaborations between Indian companies and parent or overseas group company. 

(v) Representing the parent company in India and acting as buying/selling agents in India. 

(vi) Rendering services in Information Technology and development of software in India. 

(vii) Rendering technical support to the products supplied by the parent/ group companies. 

(viii) Foreign airline/shipping company. 

Branch Offices established with the approval of RBI, may remit outside India profit of the branch, net of applicable Indian taxes and subject to RBI guidelines 

Permission for setting up branch offices is granted by the Reserve Bank of India (RBI).

Q.43
Is it possible to acquire immovable property by Non Resident?

Ans-
A person resident outside India, who has been permitted by Reserve Bank of India to establish a branch, or office, or place of business in India ( excluding a Liaison Office), has general permission of Reserve Bank of India to acquire immovable property in India , which is necessary for, or incidental to, the activity. 

However, in such cases a declaration , in prescribed form (IPI), is required to be filed with the Reserve Bank, within 90 days of the acquisition of immovable property.

 Foreign nationals of non-Indian origin who have acquired immovable property in India with the specific approval of the Reserve Bank of India can not transfer such property without prior permission from the Reserve Bank of India.
Q.44
What are the modes of repatriation of Investment Capital and Profit earned in India ?

Ans-


(i) All foreign investments are freely repatriable except for  the cases where NRIs choose to invest specifically under non-repatriable schemes. Dividends declared on foreign investments can be remitted freely through an Authorised Dealer.


(ii) Non-residents can sell shares on stock exchange without prior approval of RBI and repatriate through a bank the sale proceeds if they hold the shares on repatriation basis and if they have necessary NOC/tax clearance certificate issued by Income Tax authorities. 

(iii) For sale of shares through private arrangements, Regional offices of RBI grant permission for recognized units of foreign equity in Indian company in terms of guidelines indicated in Regulation 10.B of Notification No. FEMA.20/ 2000 RB dated May ‘2000. The sale price of shares on recognized units is to be 3 rd  determined in accordance with the guidelines prescribed under Regulation 10B(2) of the above Notification.  

(iv) Profits, dividends, etc. (which are remittances classified as current account transactions) can be freely repatriated.

Q.45

What are the current account transactions ? what it means ?

Ans-
Foreign currency transactions which are not required RBI permissions or have lesser restrictions are call current account transactions these are as follows –

Prior approval of the RBI is required for acquiring foreign currency above certain limits for the following purposes:  

i. Holiday travel over USD 10,000 p.a. 

ii. Gift / donation over USD 5,000 / USD 10,000 per beneficiary p.a. 

iii. Business travel over USD 25,000 per person 

iv. Foreign studies as per estimate of institution or USD 100,000 per academic year

v. Architectural / consultancy services procured from abroad over USD 1,000,000 per project 

vi. Remittance for purchase of Trade Mark / Franchise 

vii. Reimbursement of pre incorporation expenses over by USD 100,000 

viii. Remittances exceeding USD 25,000 p.a. (over and above ceilings prescribed for other remittances mentioned above) by a resident individual for any current account or capital account transaction.

In certain specified cases, prior approval of the Ministry concerned is needed for withdrawal of foreign exchange, such as: - 

i. Remittance of freight of vessel chartered by a PSU, 

ii. Payment of import through ocean transport by a Govt. Department or a PSU on c.i.f basis, 

iii. Multi-modal transport operators making remittance to their agents abroad.

Q.46
Is it possible to invest in firm or proprietary concern Non Resident ?

Ans-
No person resident outside India other than NRIs/PIO shall make any investment by way of contribution to the capital of a firm or a proprietorship concern or any association of persons in India. 

The RBI may, on an application made to it, permit a person resident outside India to make such investment subject to such terms and conditions as may be considered necessary.

Q.47
What are the conditions for NRI’s / PIO’s to invest in firm or proprietary concern in India ?

Ans-
A Non-Resident Indian or a Person of Indian Origin resident outside India may invest by way of contribution to the capital of a firm or a proprietary concern in India on non-repatriation basis provided ,

i) Amount is invested by inward remittance or out of NRE/ FCNR/NRO account  maintained with AD 

ii) The firm or proprietary concern is not engaged in any agricultural/plantation or real estate business i.e. dealing in land and immovable property with a view to earning profit or earning income there from. 

iii) Amount invested shall not be eligible for repatriation outside India. NRIs/ PIO may invest in sole proprietorship concerns/ partnership firms with repatriation benefits with the approval of Government /RBI.

Q.48

What is the taxation system in India ?

Ans-
India has a well developed tax structure. 

The main taxes/duties that the Union Government is empowered to levy are  -

i. Income Tax (except tax on agricultural income, which the State Governments can levy),

ii. Customs duties, 

iii. Central Excise, 

iv. Central Sales Tax,

v. Service Tax. 

The principal taxes levied by the State Governments are 

i. Sales Tax  now describe as Value Added Tax (VAT) 

ii. Stamp Duty, 

iii. State Excise, 

iv. Land Revenue, 

v. Tax on Professions and like. 

The Local Bodies are empowered to levy tax on properties, Octroi and for utilities like water supply, drainage, etc.

Since 1991 tax system in India has under gone a radical change, in line with liberal economic  policy. Some of the changes are:  

· Reduction in customs and excise duties

· Lowering corporate Tax 

· Widening of the tax base and toning up the tax administration

Q.49

What is the rates of withholding tax for Non Residents ?

Ans-
Withholding tax rates for payment to non-residents are determined by the Finance Act passed by the parliament for each year. The current rates are:

(i) 
Interest



20%

(ii)
Dividends


Dividends paid by domestic 

companies : Nil

(iii)
Royalties



10%

(iv)
Technical Services 

20%

The above rates are general and in respect of countries with which India does not have a Double Taxation Avoidance Agreement (DTAA).

  Annexure - A


	LIST OF ITEMS RESERVED FOR EXCLUSIVE  MANUFACTURE IN THE MICRO AND SMALL SCALE ECTOR                                                                    (As on 5 February 2008)

	S.No.
	S.No. ( As per Gazette Notification)
	Product Code
	Name of the Product

	
	
	
	

	
	
	20-21
	FOOD AND ALLIED INDUSTRIES

	1
	3
	202501
	Pickles & chutneys

	2
	7
	205101
	Bread

	3
	11
	21100102
	Mustard Oil (except solvent extracted)

	4
	13
	21100104
	Ground nut oil (except solvent extracted)

	5
	16
	21920101
	Ground and processed spices other than spice oil and Oleo resin spices

	
	
	
	

	
	
	27
	WOOD AND WOOD PRODUCTS

	6
	47
	276001
	Wooden furniture and fixtures

	
	
	
	

	
	
	28
	PAPER PRODUCTS

	7
	79
	285002
	Exercise books and registers

	
	
	
	

	
	
	303
	PLASTIC PRODUCTS

	8
	126
	301201
	Full PVC footwear chappals, sandals and shoes

	9
	133
	30350101
	Polyethylene Films with thickness less than 0.10  mm except co-extruded film cross linked polymer films and high density molecular films

	10
	134
	30350102
	Products of polyethylene films as coloured printed films & bags.

	11
	136
	303702
	Polypropylene tubular films (except biaxially oriented)

	
	
	
	

	
	
	
	INJECTION MOULDING THERMO-PLASTIC PRODUCT

	12
	147
	30391201
	PVC Pipes including conduits-Up to - 110 mm dia

	
	
	30393501
	Fittings for PVC pipes including conduits up to - 110 mm dia.

	
	
	
	

	
	
	
	ORGANIC CHEMICALS, DRUGS AND DRUG INTERMEDIATES

	13
	235
	310645
	Diethyl phthalate

	14
	236
	310646
	Diocytyl phthalate

	15
	242
	312405
	Chlorinated paraffin wax (up to 60% Chlorine content)

	
	
	
	

	
	
	
	OTHER CHEMICALS AND CHEMICAL PRODUCTS

	16
	253
	305301
	Wax candles

	17
	256
	310111
	Barium carbonate

	18
	279
	310337
	Zinc sulphate--other than manufactured by primary metal producer as a by-product

	19
	308
	314201
	Laundry soap

	20
	313
	317001
	Safety matches

	21
	314
	318401
	Fire works

	22
	319
	319902
	Agarbatties

	
	
	
	

	
	
	
	GLASS AND CERAMICS

	23
	335
	321701
	Glass bangles

	
	
	
	

	
	
	33-35
	MECHANICAL ENGG. EXCLUDING TRANSPORT EQUIPMENT

	24
	364
	340101
	Steel almirah

	25
	393
	341001015
	Doors,  windows  and  ventilators  metallic(excluding  heavy  duty hollow  steel  doors  filled  with  non-metallic  cores,  suitable  for special applications like security, fire protection, sound proofing and bullet penetration resistance).

	26
	394
	341004
	Rolling shutters

	27
	402
	34200602
	Steel chairs-All types

	28
	404
	34200702
	Steel tables-All other types

	29
	409
	342099
	Steel furniture-All other types

	30
	428
	343302
	Padlocks

	31
	447A
	345207
	Stainless steel utensils

	32
	464
	343627
	Builders hardware

	33
	474
	345202
	Domestic utensils-Aluminium

	
	
	
	

	
	
	36
	ELECTRICAL MACHINES, APPLIANCES & APPARATUS INCLUDING ELECTRONICS & ELECTRICAL APPLIANCES

	34
	553
	36040201
	Electric motor 1 H.P. to 10 H.P.-A.C. except - Special types

	35
	587
	363804
	Electrical wiring accessories  other than switches, plugs and sockets
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SECTOR SPECIFIC GUIDELINES FOR FOREIGN DIRECT INVESTMENT
[image: image10.emf]


- 29 -


